
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



SANITARY LEGISLATION. 



COURT DECISIONS. 



KENTUCKY COURT OF APPEALS. 

Vaccination — An Order of a Local Board of Health Requiring Vaccination of School 

Children Upheld. 

Trustees op Highland Pabk School District v. McMurtry. (Apr. 13, 1916.) 

In Kentucky the State board of health and the local boards of health are both charged, independently, 
with the preservation of the public health, and they have power to take such action as in the exercise 
of a reasonable discretion may be deemed necessary to suppress and prevent the spread of any infectious 
or contagious diseases. 

Tnder the laws of Kentucky, when a smallpox epidemic is threatened, it is within the power of a local 
board of health to roquire all children attending school to be vaccinated. 

[181 Southwestern Reporter, 390.] 

Carroll, J. This suit was brought by the board of trustees of the Highland Park 
graded common school district against the members of the county board of health of 
Jefferson County and Dr. Whittenburg, the county health officer, for the purpose of 
enjoining them from enforcing an order directing vaccination by a day named in the 
order of all school children attending the graded school in question who had not been 
vaccinated within seven years preceding the issuance of the order. After the issues 
had been made up, the case was submitted on the evidence and an agreed state of 
facts and the petition dismissed. 

Section 2049 of the Kentucky Statutes, which is a part of the chapter devoted to 
the powers and duties of the State board of health, provides, in part, that: 

The board shall have general supervision of the health of the citizens of this State; * * * and are 
further empowered to make and enforce rules and regulations to obstruct and prevent the introduction 
cr spread of infectious or contagious diseases to or within the State. 

In section 2055 provision is made for the appointment of local boards of health for 
the respective counties in which they reside, and these county boards "are authorized 
and shall have power to enforce the rules and regulations adopted by the State board of 
health. " It further provides that: 

Such local boards are empowered and it shall be their duty to inaugurate and execute and to require 
the heads of families and other persons to execute such sanitary regulations as the local board may con- 
sider expedient to prevent the outbreak and spread of cholera, smallpox, yellow fever, scarlet fever, diph- 
theria, and other epidemic and communicable diseases, and to this end may bring the infected population 
under prompt and proper treatment during premonitory or other stages of the disease, and they are 
empowered to go upon and inspect any premises which they may believe are in an unclean or infectious 
condition, and it shall be empowered to fix and determine the location of an eruptive hospital for the 
county, sufficiently remote from human habitation and public highways as in its judgment is safe. 

And also directs that: 

The local board shall appoint a competent practicing physician who shall be the health officer of the 
county and secretary of the board, whose duties shall be to see that the rules and regulations provided 
for in this act and the rules and regulations of the State board of health are enforced. 

(2173) 
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In the chapter on smallpox, embracing sections 4607-4618 of the statutes, further 
provision is made for the prevention [of the] spread of smallpox and the duty enjoined 
on parents, guardians, and other persons having the care, custody, or control of 
children to have the same vaccinated. 

The graded-school district here in question is located in Jefferson County, out- 
side the corporate limits of the city of Louisville, and Dr. Whittenburg is the health 
officer for Jefferson County appointed by the local board of health of the county, 
which board in turn had been appointed by the State board of health. 

It further appears that the State board of health had adopted a regulation known 
as rule 35, reading: 

No person shall become a member of any public school within the jurisdiction o[ this board, as teacher 
or scholar, without furnishing a certificate from somo reputablo physician that he or she has been success- 
fully vaccinated and has been revaccinated at least once every seven years. 

On January 10, 1916, Dr. Whittenburg, in his capacity as health officer for Jefferson 
County, and purporting to act by order of the Jefferson County board of health, 
served on each of the trustees of the graded school a notice in writing, which notice, 
after setting out rule 35 of the State board, recited that: 

Information has come to this office that the rules concerning vaccination in your school are not being 
carried out in accordance with the instructions of the board of health. * * * I expect each child enrolled 
to bring a certificate of successful vaccination, and file same with the teacher and principal in charge. You 
havo at present an infection of smallpox in your immediate school vicinity. * * * Vaccination must 
follow immediately, and certificates must be on file by the 20th day of this month from all children who 
have not already complied with the above instructions. In caso of failure, they must be sent home. 

It appears, however, that Dr. Whittenburg issued this order or notice without 
having been expressly so directed to do by the county board or the State board of 
health; and the trustees of the graded school refusing to obey the instructions contained 
in the notice, the county board of health, on February 4, 1916, held a meeting and 
adopted a resolution reciting that: 

It appearing that there are a number of smallpox cases in Highland Park and in the vicinity of the school- 
houses in district No. 46, and that an epidemic is threatened in that neighborhood; and it further appearing 
that the board of trustees of the Highland Park graded common school district No. 46, and the principal of the 
school, willfully refused to enforce rule No. 35 adopted by the State board of health; * * * now there- 
fore it is ordered by the county board of health that the county health officer, Dr. Whittenburg, shall take 
all necessary steps by taking out warrants and instituting prosecutions against said parties, to the end 
that the vaccination laws of the State of Kentucky and the rules and regulations of the State board of health 
be vigorously enforced and the lives of the school children and other residents of Jefferson County be pro- 
tected. 

When this resolution was adopted by the county board of health, Dr. Whittenburg 
again notified in writing each of the school trustees to have all children attending 
school and not holding a certificate of successful vaccination to be sent home and not 
allowed to reenter without first showing a certificate of successful vaccination from 
some reputable physician. This notice further directed the trustees that it must be 
obeyed within 24 hours after its service. 

Aside from the stipulation of fact, in which it was agreed that there was a county 
board of health in Jefferson County composed of certain named persons, and that 
Dr. Whittenburg was the duly appointed health officer of the county, and that rule 35 
had been adopted by the State board of health, the only evidence in the case consists 
of the deposition of Dr. Whittenburg. In his evidence he said, in substance, that he 
issued the notice of January 10 under what he conceived to be his authority as health 
officer of the county and without having been expressly directed to do so by either the 
State board of health or the county hoard of health. That when this notice was not 
obeyed, the county board of health had a meeting and adopted the resolution which 
was served on the trustees on February 4. He further said that at the time of or 
before the issuance of the notice in January, there was a child in the graded common 
school district who was afflicted with smallpox, and that subsequently several other 
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cases of smallpox developed at different places on the border line of this school dis- 
trict, although none of the persons afflicted lived in the school district. 

* * * * * * * 

On behalf of the school trustees the argument is made that Dr. Wliittenburg, in his 
capacity as health officer for Jefferson; County, was without power or authority to 
demand the observance of the notice issued by him on January 10, 1916, because he 
had not been expressly directed by either the State board or the county board to 
take the action set forth in this notice, and we may first dispose of this question. 

It will be noticed that under section 2055 of the statutes it is the duty of the health 
officer of the county "to see that the rules and regulations of the State board of health 
are enforced, " and among the rules adopted by the State board of health was rule 
35, heretofore set out, providing that no person shall become a member of any public 
school without furnishing a certificate that he or she has been successfully vaccinated 
once every seven years; and it is the contention of counsel for the local board of health 
that under authority of this rule and the power conferred by the statute Dr. Wliitten- 
burg, as health officer, independent of any action on the part of the local board, had 
power to take the action set out in the notice of January 10. 

The health officer of the county is primarily the agent and executive officer of the 
local board, and is charged with the duty of enforcing such rules and regulations 
as the State board or the county board may adopt within the scope of the powers 
conferred upon them by the statute. But we are not prepared to say that without 
express authority from either the State board or the county board the health officer 
would have power to take the responsible action assumed to be exercised in this 
notice of January 10. It is quite a serious matter to order, as was done in this notice, 
that all of a great number of children attending a public school shall be vaccinated 
within a certain time or denied the privilege of attending school, and we are inclined 
to the view that before the health officer undertakes to demand the enforcement of 
a preventive regulation like this, affecting so many people, he ought to have express 
authority so to do from either the State or the county board. 

We do not of course mean to hold that before the health officer can act in any case 
he must be armed with express authority from one of these boards, because many mat- 
ters might come up in connection with the duties of his office that ho should be per- 
mitted to perform, in the exercise of a sound discretion and within the scope of his 
general authority, without having the express sanction of either the State or county 
beard. 

And so we do not think it would be wise or prudent to attempt to describe in detail 
the things a health officer may or may not do without the express direction of one of 
these boards. Sufficient for the purpose of this case is it to say that in our opinion 
it would be investing the health officer with more authority than was contemplated 
by the statute if he should be given the power on his own volition to direct that all 
children attending one or more public schools should be promptly vaccinated or else 
denied the privilege of attending the school. (Taylor v. Adair County, 119 Ky., 374; 
84 S. W., 299; 27 Ky. Law Rep., 36; Hickman County v. Scarborough, 150 Ky., 1; 
149 S. W., 1116.) 

So far, however, as the questions arising in this case are concerned, it is not impor- 
tant whether Dr. Whittenburg did or did not have the authority attempted to be 
exercised at the time he gave the notice of January 10, because subsequent to this, 
and after having been expressly directed by the county board so to do, he gave the 
notice of February 4, and we may assume that the lower court, in dismissing the 
petition of the school trustees, considered that they were under a duty to enforce 
compliance with this last notice. And as this notice was given by direct authority 
of the local board of health, the principal question in the case is: Did the local board 
have power to direct the action set forth in this notice to be taken? 
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Counsel for the school board insist that neither the State board nor the county board 
of health had authority to adopt or enforce a regulation requiring the vaccination of 
school children as a condition precedent to their right to attend the public schools of 
the State. It is further contended in this behalf that there was not an epidemic or a 
threatened epidemic of smallpox in the Highland Park graded school district at the 
time of the issual of the order of February 4. 

In disposing of these questions we will not stop to discuss the question raised that 
vaccination is not a safe and valuable preventive from smallpox. There may be some 
difference of opinion as to its efficacy, but the weight of medical authority supports the 
view that it is not only a safe but a valuable preventive. (Jacobson v. Massachusetts, 
197 U. S., 11; 25 Sup. Ct., 358.) 

Nor is it necessary to determine whether the action was taken under rule 35 of the 
State board or by the directors of the local board under the power vested in it. Each 
of these boards is charged independently with preserving the public health and with 
taking such action as in the exercise of a reasonable discretion may be deemed neces- 
sary to suppress and prevent the spread of infectious or contagious diseases. The only 
substantial difference in their powers, in respect to taking such measures as may be 
necessary to conserve the health of the people of the State, is that the State board is 
invested by the statute with larger power and greater jurisdiction than the local 
boards. But the local boards may under the statute exercise the authority conferred 
upon them without asking the advice or the consent of the State board. So that the 
adoption of rule 35 by the State board was not necessary to confer upon the local board 
the power attempted to be exercised, as set forth in this notice, if the conditions were 
such as to justify the county board in adopting this method of preventing and sup- 
pressing the spread of smallpox in the school district. 

We are further of the opinion that the language of the statute is broad enough to con- 
fer on the State board and the local boards the authority to issue an order such as the 
one here in question when they believe there is reasonable apprehension of an epi- 
demic of smallpox in a school district, and that the vaccination of the school children 
is the only means by which it can be prevented. 

It is true that the precise questions as to the power of these boards to make vaccina- 
tion a condition precedent to attendance upon the public schools when there is a rea- 
sonable apprehension of an outbreak of smallpox and in the judgment and discretion of 
the board it is necessary to require the vaccination of school children has not hereto- 
fore come before this court, but it has frequently been adjudicated by other courts, 
and the uniform ruling is that when there is reasonable apprehension of the outbreak 
of a communicable disease, such as smallpox, health boards have authority to take such 
action as was here directed. (State v. Zimmerman, 86 Minn., 353; 90 N. W., 783; 
Blue v. Beach, 155 Tnd., 121; 56 N. E., 89; Duffield v. Williamsport School District, 
162 Pa., 476; 29 Atl., 742; Morris v. Columbus, 102 Ga., 792; 30 S. E. 850; State v. Hay, 
126 N. C, 999, 35 S. E., 459; Bissell v. Davison, 65-. Conn., 183; 32 Atl., 348; Vie- 
meister v. White, 179 N. Y., 235; 72 N. E., 97; People v Board of Education, 234 111., • 
422; 84 N. E., 1046.) 

And although we have no direct statutory direction on this subject, a reasonable 
construction of the liberal powers conferred by the statute in the creation of these 
boards would imply a grant of authority to adopt in reference to public schools such 
measures as were here taken. Indeed, it would be extremely unfortunate if the legis- 
lature had limited the power of these boards in respect to dealing with situations such 
as this, or if the court should restrain them from taking such measures as might be by 
them, deemed necessary to prevent an outbreak and epidemic of this disease in public 
schools, because there is scarcely any place where an outbreak of smallpox would 
spread with more rapidity or over a wider territory than if it found a starting place 
in one of the public schools attended by hundreds of children. 
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The argument is made that this construction gives to these boards great power. 
This is true, but necessarily so. The conditions which they were created to deal 
with could not be successfully met unless they had large power and discretion. 
In the very nature of things it would be utterly impracticable for the legislative 
department of the State to undertake to define the conditions that must exist before 
these boards could take such action as might be necessary to control situations that 
are constantly coming up in various forms; and so, if these agencies of the State, 
created for the purpose of conserving the health of the people, are to accomplish the 
objects for which they were created, they must needs be given authority to take 
such prompt and effective action, in each case as it comes up, as in the exercise of 
their reasonable judgment and discretion may be deemed necessary to meet the 
exigencies of the occasion. They are not required to wait until an epidemic actually 
exists before taking action. Indeed, one of the chief purposes of their existence 
is to adopt and enforce such timely measures as will prevent epidemics. What they 
shall do and how it shall be done are matters left to their sound discretion. But 
of course these boards can not adopt unreasonable or arbitrary rules or regulations or, 
without cause, harass the public or needlessly 'subject individuals to expense or 
inconvenience or act unless they have reasonable grounds to believe that the action 
taken is necessary to prevent or suppress the, disease sought to be controlled. 

And we have no doubt of the jurisdiction of the courts to restrain these boards if 
they should undertake to exert authority not fairly within the powers conferred by 
the statute or plainly not needed for the purpose of conserving or protecting the health 
of the people or preventing the outbreak or spread of infectious or contagious diseases. 
These views are fully supported by the cases of Hengehold v. City of Covington (108 
Ky., 752; 57 S. W., 495; 22 Ky. Law Rep., 462); Trabue v. Todd County (125 Ky., 
809; 102 S. W., 309; 31 Ky. Law Rep., 332); Allison v. Cash (143 Ky., 679; 137 S. W., 
245); Hickman County v. Scarborough (150 Ky., 1; 149 S. W., 1116); Breckenridge 
County v. McDonald (154 Ky., 721; 159 S. W., 549); Board of Health v. Kollman (156 
Ky., 351; 160 S. W., 1052 [Reprint 342 from the Public Health Reports, 90.]) 

Whether the State board or the local boards have authority to order vaccination 
of all children as a condition precedent to their attendance on school, in the absence 
of reasonable apprehension of an outbreak of this disease, is not before us in this case, 
and it is not necessary to a decision of this case that we should express an opinion 
on this subject. 

The remaining question is: Did the facts authorize the issual and the enforcement 
of the order adopted by the local board in respect to this graded school district? This 
may be shortly disposed of. Keeping in mind what we have said as to the power 
of the boards, and that the discretion lodged in them will not be interfered with 
unless plainly abused, it is apparent from the evidence of Dr. Whittenburg, supple- 
mented by the action of the local board, that there was a reasonable apprehension 
in the minds of the board that an epidemic of smallpox might find a starting place 
in this school. And to prevent a calamity like this the board was authorized to 
take the action it did. 

The judgment is affirmed. 



